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MVEMORANDUM AND ORDER
DENYI NG MOTI ON FOR RECUSAL

St ephen Saccoccia has filed a 8§ 2255 notion to vacate or
correct his sentence. Pursuant to 28 U. S.C. 8§ 455, he, now, noves
to disqualify or recuse this Court fromruling on that notion. For
reasons hereinafter stated, the recusal notion is denied.

Backgr ound

On May 12, 1993, Stephen Saccoccia was sentenced to a total of
660 years in prison after being convicted on nultiple counts of
RI CO conspiracy (18 U.S.C. § 1962(d)), noney | aundering (18 U. S. C
§ 1956(a)(2)) and related offenses arising out of a conspiracy to
| aunder nore than $130 nmillion in proceeds from illegal drug
trafficking activities. The conviction and sentence were affirned

by the Court of Appeals. See United States v. Saccoccia, 58 F.3d

754 (1st Cir. 1995).

Saccoccia’s 8§ 2255 notion appears to rehash many of the
argunments previously made to and rejected by the Court of Appeals.
It al so includes additional argunments not raised on direct appeal.
The only argunment relevant to the instant recusal notion is the

argunment that Saccoccia was deprived of his Sixth Arendnent right
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to effective assistance of counsel due to what he alleges was a
previ ously undi scl osed conflict of interest on the part of his | ead
trial attorney, Jack Hill.

Saccoccia advances two reasons for contending that 8§ 455
requires this Court to disqualify itself fromruling on his 8§ 2255
not i on. First, he clains that this Court’s participation would
create an appearance of partiality because, in effect, the Court
woul d be placed in the position of reviewing the correctness of its
previ ous decision to accept Saccoccia s waiver of his right to
conflict-free counsel. In addition, Saccoccia asserts that this
Court has “personal know edge of disputed evidentiary facts”
concerning his 8 2255 notion. See 28 U S. C. 8 455(b)(1).

Di scussi on

28 U . S.C. § 455

A judge has an obligation to recuse hinself or herself when
there is a good reason for doing so. Conversely, a judge has a
duty to hear the cases assigned to himor her; and, therefore, has
a correspondi ng obligation not to recuse in the absence of a good

reason. See United States v. Burger, 964 F.2d 1065, 1070 (10th

Cir. 1992) (quoting H nman v. Rogers, 831 F.2d 937, 938 (10th Gr.

1987)). Thus, a Court should not allowa litigant or a | awer to
pi ck and choose who will hear a case by vetoing the assignnent of

that case to a particular judge. See Inre United States, 158 F. 3d

26, 30 (1st Cir. 1998).



Section 455 describes a nunber of circunstances under which
recusal i s nandated. However, the novant nust establish a “factua

basis” for asserting that 8 455 applies. See United States v.

Lopez, 944 F.2d 33, 37 (1st Cir. 1991) (quoting United States v.

Gorgi, 840 F.2d 1022, 1036 (1st Cr. 1988)). The statute
“require[s] nore than subjective fears, unsupported accusations, or

unf ounded surmse.” Inre United States, 158 F.3d at 30.

Unlike 28 U S.C. 8§ 144, which provides for recusal in the
event of actual bias or prejudice, 8 455 does not require either an
affidavit attesting to the relevant facts or a certification from
counsel that the recusal notion is made in good faith. Because
t hose safeguards are | acking, 8 455 does not require the judge “to
accept as true the allegations nade by the party seeking recusal.”

Inre Martinez-Catala, 129 F.3d 213, 220 (1st G r. 1997). Rather,

the Court may make the necessary factual determ nations and may
deci de whet her t he facts are sufficient to require

disqualification. Seeid.; United States v. Balistrieri, 779 F. 2d

1191, 1202 (7th Gr. 1985) (Under § 455, “the judge is free to make
credibility determ nations, assign to the evidence what he believes
to be its proper weight, and to contradict the evidence with facts
drawn from his own personal know edge.”).

8 455(a) - Appearance of Partiality

Section 455(a) mandates disqualification when a judge’s

“inpartiality m ght reasonably be questioned.” 28 U . S.C. 8§ 455(a).



It is directed at the appearance of bias and does not require a

showi ng of actual bias that nust be established for recusal under
8 144. The purpose of § 455(a) is “to pronote public confidence in

the inpartiality of the judicial process.” United States v. Boyd,

No. 89 CR 908, 1995 W 656691, at *2 (N.D. Ill. Nov. 6, 1995)

(citing Balistrieri, 779 F.2d at 1204).

The test for determ ni ng whet her recusal is appropriate under
8 455(a) is an objective one. It is “whether the charge of | ack of
inpartiality is grounded on facts that would create a reasonable
doubt concerning the judge’ s inpartiality, not in the mnd of the
judge hinself or even necessarily in the mnd of the [npovant], but
rather in the mnd of the reasonable man.” Lopez, 944 F.2d at 37

(quoting United States v. Cowden, 545 F.2d 257, 265 (1st Cr.

1976)).

Saccocci a contends that, since this Court previously accepted
hi s waiver of conflict-free counsel, consideration of his 8§ 2255
nmotion woul d create an appearance of bias because it would place
the Court “in the position of reviewng the correctness of [its]
own prior determnation of facts based on inadequate evidence.”
(Mem Supp. Mot. Recusal at 11.) However, the conflict of interest
claimcontai ned in Saccoccia s 8§ 2255 notion does not require this
Court toreviewits previous decision to accept Saccoccia s waiver.
That deci sion already has been reviewed and affirmed by the Court

of Appeal s. See Saccoccia, 58 F.3d at 771-73. The issue now




before the Court is not whether its previous ruling was erroneous.
Rather, it is whether there is evidence of previously undiscl osed
facts regarding Hll’s <conflict of interest that warrants
i nval i dati ng Saccoccia’ s waiver of that conflict.

At the tinme of the waiver, H Il s conflict was described as
arising fromthe prospect that he faced continuing prosecution in
Austria for all eged currency or banking | aw viol ati ons and t he fact
that he was under investigation by United States authorities for
matters that the governnment represented as being unrelated to
Saccoccia s noney |laundering activities. The governnent further
represented that it did not have sufficient information to
determne the likelihood that Hi |l woul d be charged.

Al though it appears that H |l was not subsequently prosecuted
or charged by either governnent, Saccoccia asserts that the
governnent’s representations were false. He alleges that the
United States actively was considering bringing charges against
Hll and extraditing him presumably when he was in Austria.
Saccoccia inplies that, if he had been aware of that, he would not
have executed and the Court would not have accepted the waiver of
his right to conflict-free counsel

Saccoccia fails to explain how a determ nation by this Court
regarding the validity of his waiver in light of the “newy
di scovered” evidence allegedly withheld by the governnment would

create an appearance of partiality. Indeed such a determnationis



no different fromthose that trial judges routinely make in ruling
on notions for new trials based upon clains of newy discovered
evi dence. Mreover, 8§ 2255 and its inplenenting rules expressly
provide that the trial judge, as the one nost famliar with a case,
should “determne the issues and make findings of fact and
conclusions of law wth respect to matters raised by § 2255
notions even though, wunlike here, such notions often require
reviewing the correctness of the trial judge’'s own rulings. 28
US C 8§ 2255; see also Rule 4 of the Rules Governing 8§ 2255
Pr oceedi ngs. That command inplicitly recognizes that assigning
such a notion to a judge unfamliar with the case would result in
a consi derable waste of tinme and effort.

8§ 455(b) (1) Personal Know edge

Section 455(b)(1) requires recusal where the Judge has
“personal know edge of disputed evidentiary facts concerning the
proceeding.” 28 U S.C. 8§ 455(b)(1).

Saccoccia's argunent for recusal wunder this section is
patently frivolous. It rests primarily on the assertion that this
Court had several “ex parte comrunications relating to materia
facts . . . in dispute” and that both this Court and Judge Boyle
necessarily woul d be witnesses at a 8§ 2555 hearing regarding HIl"'s
all eged conflict of interest. (Mem Supp. Mdt. Recusal at 11-12,
15.) However, it is clear from Saccoccia's own description of the

al | eged conmuni cations that they were not ex parte and di d not deal



with any facts relevant to the § 2255 noti on.

Saccocci a descri bes the comuni cati ons as:

1. An August 24, 1992, letter from M chael Davitt, an Assistant
United States Attorney involved in the Saccocci a prosecution,
advising the Court that H Il had been arrested in Austria and
was being detained there. (ld. at 5.)

2. An August 31, 1992, chanbers conference in which Brian Adae,
one of Saccoccia s trial counsel, participated and in which
Adae was infornmed that he woul d be responsible for trying the
case if H Il were unable to appear. (ld. at 5-6.)

3. A Novenber 23, 1992, tel ephone call fromthe Court to HII in
whi ch the Court instructed H Il to be present for a schedul ed
hearing on Adae’s notion to wthdraw. (ld. at 6.)

On its face, the Davitt letter (see attached Ex. A ) shows
that a copy was sent to Adae and an affidavit filed by Adae does
not dispute Adae’s receipt of the letter.

The characterization of those communications as “ex parte”
apparently rests on the bizarre proposition that a conmunication in
whi ch the defendant’s attorney is involved is ex parte unless the
defendant, hinself, is present. Saccoccia s counsel cite no
authority for such a novel definition. Nor do they nention the
fact that the First Crcuit has held that even an ex parte
communi cation by a prosecutor does not disqualify a judge from

hearing a case when the comunication does not deal wth



substantive matters. See Aynn v. Donnelly, 485 F.2d 692 (1st G r
1973) (comruni cations by a prosecutor in the course of seeking a
certificate to conpel the attendance of a wi tness, pursuant to the
Uni form Law to Secure the Attendance of Wtnesses from Wthout a
State in Crimnal Proceedings, were not disqualifying even though
def ense counsel was not present).

In addition, Saccoccia fails to explain the alleged
rel ati onship between those comruni cations and any disputed facts
relevant to his 8 2255 notion. On the contrary, it plainly appears
that the communi cations dealt solely with Hill’'s availability and
Adae’s responsibility to take over if H Il was unable to appear.

In the absence of anything even approaching a show ng that
this Court has personal know edge of any extra-judicial facts
concerning Saccoccia's 8 2255 notion, the unsupported assertion
that this Court necessarily would be called as a witness at a
hoped-for evidentiary hearing is insufficient to warrant recusal.
Allowi ng a defendant to disqualify a judge assigned to his case
sinply by maki ng such unfounded assertions would be tantanmount to
vesting the defendant or his counsel with the kind of veto power

that was rejected in In re United States.

Concl usi on

For all of the foregoing reasons, Stephen Saccoccia’ s notion



for recusal is denied.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e: , 1999
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